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Pursuant to 18 USC 3553 (2) (A) Anabel L. Dwyer urges the Court to consider primarily and 
decisively the deepest “respect for the law” that these defendants exhibit by their conduct and in their 
trial. The defendants’ acts and their prosecution have raised the most important legal issue of our times, 
the necessity of pursuing and achieving complete nuclear disarmament in good-faith, non-violently 
through fair legal proceedings.   

There is no doubt that these Defendants through their peaceful message “Disarm Now; Trident 
Illegal and Immoral” to the Kitsap-Bangor Naval Base personnel acted based on the knowledge that: 
1. The Trident nuclear system planned, prepared, and deployed at and from the Kitsap-Bangor Base 
constantly threatens to unleash nuclear cataclysm which cannot be controlled in space or time; 
2. The Trident nuclear weapons system violates peremptory legal limits to the use of force to which all 
including the U.S. Navy are bound; 
3.  Our collective future and the rule of law itself depend upon our essential adherence to these legal 
limits, in particular the fundamental rules and principles of humanitarian law and as incorporated; and   
4. We can and must pursue and implement complete nuclear disarmament, in good-faith according to 
agreed upon legal procedures at all levels of society.  
          This memorandum asks the Court to not imprison these Defendants but instead to aid in resolving 
these most vital legal issues. 
 
           I have been asked to address again the truth and reasonableness of the Disarm Now Plowshares 
(DNP) message to the Naval Base Kitsap Bangor Base personnel and to identify important points of 
clarification or miscommunication.  

Some of my experience and knowledge in these matters is outlined in my Declaration attached to 
the Defendants initial Motion to Dismiss. As the Court knows, I acted pro hoc vice as an advisory 
attorney for Stephen Kelly during the trial.  
 We are in court because the DNP have been prosecuted for and convicted of trespass and 
destruction of property at the Trident Base for entering the Kitsap-Bangor Base to point out that work for 
threat or use of the Trident nuclear system is currently and fundamentally unlawful. Further they acted to 
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show that peaceable nuclear disarmament is not only obligatory but possible when we adhere to 
peremptory legal limits to the use of force.  
A. All law is applied to the facts of the situation. The DNP entered the Kitsap-Bangor Base because 
we all know or should know that the Trident nuclear weapon system is, per se, indiscriminate and 
uncontrollable in space or time. 

1.  The particular dates that the W-76 warheads travel to and from the Bangor for refurbishment 
are classified but the fact that these and larger W-88 warheads are prepared and deployed for threat or use 
on the D-5 missiles on the Trident submarines at and from the Bangor Base is not classified.  

 2.  In particular, the following facts are common knowledge and not classified. The Trident 
II/SLBM nuclear system home-ported and armed at and from the Naval Base Kitsap-Bangor currently 
involves numerous military and civilian personnel in plans, preparations and deployments for threat or 
use of eight US UGM-133A Trident II submarines each with 24 D-5 missiles each readied to detonate 4-6 
active W-76 (100 kiloton) or W-88 (455 kiloton) nuclear warheads.   
  3. Thus we all know or should know that the Trident II nuclear weapons system, designed, 
prepared and deployed at and from the Base, exists to threaten or inflict vast indiscriminate and 
uncontrollable heat, blast and radiation. The radiation causes immediately lethal and long-term 
carcinogenic, mutagenic and teratogenic effects on human beings and other life forms. These known and 
intended effects cannot be controlled in space or time.  
 4.  Navy and civilian personnel stationed at and from the Base ensure the readiness to unleash a 
cataclysm not only on an enemy, however that may be defined, but on the planet as a whole. No one can 
deny the effects of the Hiroshima bomb and the nuclear tests, however horrible.  Even a cursory look at 
the effects of even one of the 100 kiloton W-76 warheads 8 times the Hiroshima bomb, let alone 
hundreds, brings us all to the conclusion that the Trident nuclear system is untenable, unquestionably 
immoral and most certainly unlawful on its face.  

5, Because of the extreme danger of the Trident system at and from the Base the DNP went into 
the center of the Base to make their truthful, reasonable and urgent statement. Presumably it is because of 
the extreme danger of these weapons that the Prosecutor feels the fences the DNP cut must be protected. 
Yet the Prosecutor and Court claimed that the evidence of the lethality of the Base’s Trident nuclear 
system is classified or irrelevant. The lethality of the Trident system at the base is thus both not classified 
and directly relevant to the application of any law related to the Base. Planning, preparation for threat or 
use of the Trident nuclear system is what the prosecutor protects by application of only the trespass and 
destruction of property statutes.  

 6. In ordinary circumstances no US court or prosecutor would or could ethically tolerate 
preparations, plans for threatening or carrying out mass murder or prosecute the people who peacefully 
pointed out such atrocities at the place that they are occurring. 

7.  Why would the Prosecutors bring these charges and then claim that the extreme lethality of the 
Trident nuclear system is not relevant and ignore the conflict of laws raised by the prosecution of the 
DNP for entering the Trident Base to announce that the Trident is illegal? The Prosecutor and Court apply 
statutes which protect the Base from incursions but exclude the overriding laws of armed conflict which 
govern all the activities of the Base. 

B.  Because of their known and intended indiscriminate and uncontrollable effects all 
nuclear weapons systems are now well understood to at least presumptively violate a particular 
body of international law and US law. This body of law consists of “intransgressible” conventional 
and customary rules and principles of humanitarian law otherwise known as the laws of war or the 
laws of armed conflict. They are directly incorporated into US law and are peremptory. Undeniable 
and unequivocal facts show that any threat or use of the Trident nuclear system without doubt 
constitutes war crimes, crimes against humanity and grave breaches of the Geneva Conventions. 
Planning, preparation, or conspiracy to commit war crimes or crimes against humanity is a crime 
against peace. All courts that hear criminal matters have jurisdiction over these Nuremberg crimes, 
which are crimes against all mankind. Once begun no nuclear exchange could be contained and 
there would be no legal recourse after the fact. Thus it is imperative to end both plainly and 
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fundamentally unlawful threat or use of the Trident nuclear system and planning, preparation and 
deployment which is intended for threat or use.   

1. The Court relied on federal appellate cases finding that minor destruction of property in the 
nuclear weapons context are strict liability offenses and no defenses or corroborated justification evidence 
is permitted. These Courts wrongly presumed that US nuclear systems were legal. That presumption is 
now well established as wrong and this Court can be assured that more and more frequently US Courts 
and prosecutors are becoming convinced that all nuclear weapons including the US Trident system are 
unlawful per se.   

2. The prosecutor had the discretion to not bring these charges. The prosecutor has no discretion 
to claim that no law governs the activities at the Base or gloss the well understood limits to the use of 
force as irrelevant “international law.” The laws of war cannot be ignored rather they have the most 
serious and practical role to play in resolving the issue of necessary, non-violent and complete nuclear 
disarmament which will not go away by imprisoning people who make precisely these points non-
violently.  

3. The truth of the fundamental unlawfulness of the Trident nuclear system may be difficult to 
accept. But color of state authority no longer exempts nuclear weapons from the established and 
peremptory legal limits to the threat or use of force. As Tom Rogers has so eloquently and authoritatively 
testified we put the Navy personnel working at and from the Base in an untenable position of planning 
and preparing for threat or use of weapons which clearly violate the Law of Naval Operations to which 
they are bound.  We can extricate ourselves from this dilemma but first must face the fact that the Trident 
nuclear system is unusable and unjustifiable and that we all have roles to play in assuring good-faith 
nuclear disarmament.   

4. The Marines who arrested these peaceful defendants knew there were limits to their justifiable 
use of deadly force. The larger point made by these defendants is that we all know or should know that 
the Trident nuclear system goes well beyond the Navy’s legal threat or use of force.  These problems will 
not go away by imprisoning the messengers because we now understand that the rule of law and nuclear 
weapons are incompatible and indeed that only proper application of the law can solve this nuclear 
conundrum.       

C.  All the DNP accurately and peaceably said and continue to say is that the rule of law and 
the Trident nuclear system cannot coexist.  We once more request that the Court take the truth of 
the defendants following understanding of the law as directly relevant evidence in this case and as 
the primary determining factor in its sentencing decisions.    

1.  It is well understood and well established law internationally and in U.S. law, including the 
law that governs the operations of the US Navy, that the threat or use of force is not unlimited. Threat or 
use of weapons of mass destruction, such as the Trident, is not permitted by positive rules of law.    

2. Positive, legal limits to the use of force apply to all weapons including nuclear weapons. The 
2007 Naval Commanders Handbook states: “Weapons, which by their nature are incapable of being 
directed specifically against military objectives, and therefore put civilians and noncombatants at 
equivalent risk, are forbidden due to their indiscriminate effect.” The Trident nuclear system, because of 
its known and intended effects, goes far beyond the bounds of lawful war.  

3. This body of positive law as applied to threat or use of nuclear weapons is summarized most 
authoritatively by the International Court of Justice in its 1996 advisory opinion on the Legality of the 
Threat or Use of Nuclear Weapons (ICJ Op.).1

 4. The fundamental rules and principles of humanitarian law and as directly incorporated into 
U.S. law impose strict limits on the threat or use of force and all weapons including nuclear weapons. 
They include: a) "States must never make civilians the object of attack and must consequently never use 

 The London Charter and the Nuremberg Tribunals made it 
clear that those rules and principles preempt contrary domestic law. Particular prohibitions of law are 
directly incorporated into the US criminal code as war crimes (18 USC 2441) or genocide (18 USC 1091-
1093), binding US treaties that are “the supreme law of the land” (US Constitution, Article VI, clause 2),  
the Military Manuals including the Naval Commanders Handbooks and the cited 1997 Annotated 
Supplement to the Law of Naval Operations.  
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weapons that are incapable of distinguishing between civilians and military targets" (ICJ Op., § 78). A 
corollary is that it is prohibited to use weapons that cause uncontrollable effects [1977 Protocol I to the 
Geneva Conventions, Art. 51(4)]. Use of Trident II system is unlawful per se because if targeted at 
military objects, the effects still are indiscriminate and uncontrollable. b) “It is prohibited to cause 
unnecessary suffering to combatants; it is accordingly prohibited to use weapons causing them such harm 
or uselessly aggravating their suffering" [ICJ Op., § 78; 1907 Hague Convention IV, Art. 23(e)].   
 5. “If an envisaged use of weapons would not meet the requirements of humanitarian law, a threat 
to engage in such use would also be contrary to that law” (ICJ Op., § 78). Since any use of a nuclear 
weapon would cause indiscriminate harm and unnecessary suffering, the threat of such use is illegal.  
Reprisal/retaliation is not a justification for use of any nuclear weapon system; humanitarian law applies 
in that circumstance as others. Thus the Trial Chamber of the International Criminal Tribunal for the 
Former Yugoslavia stated: "No circumstances would legitimize an attack against civilians even if it were 
a response proportionate to a similar violation perpetrated by the other party."2

 6. Because the effects of nuclear weapons are uncontrollable, any use of any nuclear weapon 
system would also violate the law of armed conflict by causing widespread, long-term and severe damage 
to our common environment and contaminating neutral states, and violate the right to life and other non-
derogable human rights. 

  

7. The Court can not resolve these issues by imprisoning those who speak the truth in a place 
where these horrors are planned and executed. The DNP as citizens have reasonably exercised their 
rights, duties, privileges to “bear witness, to speak truth to power” regarding the per se unlawfulness of 
the Trident system. Surely the US Bill of Rights does not exclude peaceful statements about the truth of 
the Trident system in the place it is being prepared and deployed for threat or use. In addition, again 
according to their understanding that the rule of law and basic rights and duties must be respected and 
implemented these Defendants acted on the principle of individual responsibility established at 
Nuremberg as well as the Martens Clause which states: “In cases not covered by this protocol or other 
international agreements civilians and combatants remain under the protection and authority of the 
principles of international law derived from custom, from the principles of humanity and from the dictates 
of the public conscience” (ICJ Op., § 78, Hague Convention II  1899; Additional Protocol I, 1977).   
 8.  The defendants stated a straightforward and urgent truth at the place with the most possible 
relevance: The Trident system is fundamentally unlawful in any circumstance. Thus “a use of force that is 
proportionate under the law of self-defense, must in order to be lawful, also meet the requirements of the 
applicable law in armed conflict which comprise in particular the principles and rules of humanitarian 
law” (ICJ Op., § 42). These rules and principles of humanitarian law outlined above are directly 
incorporated into the Law of U.S. Naval Operations which binds all Navy personnel. They are peremptory 
in all legal actions involving places or property of U.S. Naval Operations.   
 9. These rules and principles of humanitarian law outlined above are directly incorporated into 
the Law of U.S. Naval Operations which binds all Navy personnel as well as governments, citizens and 
corporations. No government can legally threaten or use the Trident nuclear system in any circumstance 
because the effects are known and intended to be indiscriminate and uncontrollable in space of time. 
Thus, however reluctant we may be to accept it, we now understand that deterrent policies which involve 
plans, preparations, and deployment for threat or use of the Trident nuclear system are indeed not only 
unlawful but also futile and meaningless.3

D.  Disarm Now  
  

1.Under Article VI of the Nuclear Non-Proliferation Treaty (NPT) all states are legally obligated 
"to pursue in good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its 
aspects under strict and effective international control" (ICJ Op., § 105(2)F; NPT Art. VI). The 
unequivocal undertaking to eliminate nuclear arsenals in compliance with NPT Article VI requires 
implementation of the practical steps agreed upon at the 2000 and 2010 NPT Review Conference and 
cancelling upgrades or replacements of current nuclear weapons systems. 
 2.  At the 2010 NPT Review Conference state parties reinforced “the need for all States at all 
times to comply with applicable international law, including international humanitarian law.” State parties 
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to the 2000 and 2010 NPT Review Conference unanimously agreed to practical steps for systematic and 
progressive efforts to implement Article VI of the NPT including an unequivocal undertaking by the 
nuclear weapon states (NWS) to accomplish total elimination of their nuclear arsenals. Other practical 
steps for disarmament, affirmed in subsequent UN General Assembly resolutions, include implementing 
the principles of verification, transparency, and irreversibility in reducing and eliminating nuclear 
arsenals; the Comprehensive Test Ban Treaty; the Fissile Materials Cut-off Treaty; a diminishing role of 
nuclear weapons in security policies; and reduced operational status of nuclear forces.  
 3. Failure to implement the disarmament obligation and the 2000 and 2010 commitments, or 
attempting to deny their continued application, undermines the object and purpose of the NPT. In 
particular, replacement and upgrades in targeting capability upgrade of the Trident D-5 missile W-76 or 
W-88 warheads are material breaches of obligations under Article VI of the NPT4

Through peaceful confrontation and exposure of the plainly illegal and immoral Trident nuclear 
system the DNP rightly insist that we conduct the nuclear disarmament debate at all levels of society now 
“about human beings, about the fundamental rules of international humanitarian law and about the 
collective future of humanity.” (The International Committee of the Red Cross statement to the Geneva 
Diplomatic Corps, 20 April 2010).  As a matter of law the DNP acts are commendable and more than 
justifiable. Their message will not indeed cannot be put aside by imprisoning the messengers. We ask this 
court to instead use this opportunity to aid in fair and public discussion of issues raised by this case 
including: 1) the binding rules and principles of humanitarian law applied to the Trident nuclear system; 
and 2) necessary steps in good-faith for nuclear disarmament in all its aspects.   

 and of the general 
disarmament obligation stated by the Court applying to all states and to all operations within the States.  

Defendants have requested that I speak briefly to these issues at sentencing. 
Submitted by, 
Anabel L. Dwyer 
March 22, 2011 

                                                      
1 Legality of the Threat or Use of Nuclear Weapons, July 8, 1996, ICJ Reports (1996) 226. 
2 Prosecutor v. Martic, Case No IT-95-11-1 (8 Mar. 1996). 
3 The U.S. argued in 1995 before the ICJ “If these weapons could not lawfully be used in individual or collective self-defense 
under any circumstances, there would be no credible threat of such use in response to aggression and deterrent policies would be 
futile and meaningless” ICJ Hearing for the Nuclear Weapons Advisory Opinion, November 15, 1995, at 78 http://www.icj-
cij.org/ 
4 . “Peacerights The Maintenance and Possible Replacement of the Trident Nuclear Missile System” UK’s Nuclear Deterrent, 
Current and Future Issues of Legality”, Rabinder Singh, QC, and Professor Christine Chinkin, Matrix Gray’s Inn London WC1R 
5LN 19 December 2005; Lawyers’ Committee on Nuclear Policy, Nuclear Disarmament and Nonproliferation, LCNP Statement 
on Replacement of the UK Trident, March 2007. 
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