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UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 
 

 
UNITED STATES OF AMERICA,  
 

Plaintiff 
 
vs. 
 
STEPHEN M KELLY 
SUSAN S CRANE 
WILLIAM J BICHSEL 
ANNE MONTGOMERY and 
LYNNE  GREENWALD,  
 

             Defendants       

 

 

Case no. CR 10-5586 BHS 

Defendants’ Reply to the 

Government’s Response to  

Defendants’ Motions 

 

 

 

 

 

Defendants now reply to the Government‟s consolidated response to defendants‟ motions to dismiss 

the indictment, assert their right to a necessity defense, request unredacted discovery and other 

requested discovery.  

 
1. Charges against these Defendants must be dismissed because as a matter of fact and  

law: 

 
A. The US Naval Base Kitsap-Bangor in its totality including the fences, exists for the purpose of 

planning, preparation, threat or use of the U.S. Trident nuclear system to unleash vast heat, blast 

and radiation that cannot be contained in space or time.  

 
B. The fundamental rules and principles of humanitarian law as codified in treaties and directly 

incorporated into US law prohibit any planning, preparation, threat or use of the Trident nuclear 

system which is known and intended for indiscriminate and uncontrollable mass murder. 

 
C. All property elements of the crimes charged against these defendants are part of the unlawful 

Kitsap-Bangor Naval Base preparation, planning for threat to use the Trident nuclear system. Federal 

statutes must be applied and interpreted consistently with international law, here the rules and 

principles of humanitarian law and neither the Congress nor the Executive can abrogate them or 

authorize their infraction.  

 
D. These citizens as a matter of law exercised their right, privilege or duty to expose the unlawful 

plans and preparations for threat of nuclear holocaust at the Kitsap-Bangor Naval Base.  
  
2.. These charges must be dismissed because the defendant's actions were made necessary by the 

illegal, conduct of the United States: 

 
A. The U.S. uses every part of the US Naval Base Kitsap-Bangor (the Base) for the purpose of 

planning, preparation, threat or use of Trident nuclear weapons, including the fences. Nuclear 

weapons in general and the Trident weapons at the Base in particular cannot be controlled in space 

or time. The horrific danger of the known effects of nuclear weapons threatens our survival. 

  
B. Many rules and principles of domestic and international law, in particular the rules and principles 

of humanitarian law prohibit any planning, preparation, threat or use of nuclear weapons, which are 
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ipso facto weapons of mass extermination.  The danger of nuclear holocaust is extremely grave, 

clearly far more serious than trespass or cutting fences. 

 
C. The danger is imminent both from accident and instantaneous decision-making and firing, with no 

possibility of correcting a mistake or its unacceptable results. 

  
D. The action was reasonable to stop the trident warhead use expose the extreme danger and to 

further awareness of the obligation and necessity for good-faith nuclear disarmament, the only 

lawful remedy. 
   
  
Defendants include exhibits: 
1. "US Nuclear Forces, 2010" Norris and Kristensen, Bulletin of Atomic Scientists May/June 2010  
2. Fourth Geneva Convention Relative to the Protection of Civilian Persons in time of War 
3. 18 USC 2441 
4. Annotated Supplement to Commanders‟ Handbook on the Law of Naval Operations, 1997 (pp 5.7-  

5.8) 
5. Nuclear Weapons Safety: The Case of Trident, by Harvey and Michalowski, Science and Security,   

1994, Vol 4, pp. 261-337 

6. Reentry Body discovery page  

 
  
1. Charges against these Defendants must be dismissed as a matter of fact and law. 
  

Defendants ask the court to take judicial notice of the fact that the US Naval Base 

Kitsap/Bangor exists in its totality including the fences for the purpose of basing eight nuclear 

powered ballistic missile submarines (SSBN). On these eight submarines a total of 192 Trident II D5 

submarine launched ballistic missiles (SLBM). Each missile carries 4-6 W-76 or W-88 nuclear 

warheads.  As a matter of known fact, the Naval Base Kistap-Bangor prepares and constantly 

threatens to use at least 768 nuclear warheads. Each W-76 (100 kiloton) warhead unleashes 8 times 

the heat, blast and radiation of the Hiroshima bomb. Each W-88 (475 kiloton) warhead unleashes 30 

times the heat, blast and radiation of the Hiroshima bomb. (Norris and Kristensen, “U.S. Nuclear 

Forces 2010,” Bulletin of Atomic Scientists, May/June 2010). 
  
        Defendants ask the court to take judicial notice of the cataclysmic results of any detonation of 

these weapons by reference to the exhibits attached. Defendants will also call expert witnesses to 

corroborate their understanding of the urgency of stopping any preparation, planning threat or use 

of these weapons. The grotesque reality of the known effects of even one of these warheads and our 

constant threat and readiness to use them require that we act to stop what can only be accurately 

called fundamentally immoral and criminal insanity. Defendants know the catastrophic results of any 

nuclear detonation and that global nuclear confrontation can only be averted by total nuclear 

disarmament.  They know that responsible citizens in this democracy we must act in good-faith to 

Disarm Now. 

  
        The horrific effects of all nuclear weapons are easily seen as immoral and illegal but only when 

the realities are exposed and admitted. Flouting basic international norms cannot be tolerated by 

this court whether by the U.S. or any other state or non-state actors. The international norms are 

cited in the declarations of the expanded motion to dismiss, and in Exhibit 2, 3 and 4 of this motion.  

 

      
The prosecutor wrongly indicts these defendants apparently in order to prevent disclosure of 

the facts. Even if the government refuses to reveal other details regarding these plans and 

preparations for nuclear extermination, defendants‟ entry into the base blew the whistle on what 

they do know. The fences, that were cut, attempt to hide and facilitate a program of mass 

extermination that threatens at a moment's notice obliteration of whole cities and life itself.  
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2. The government relies on outdated cases that wrongly presume the legality of our 

nuclear weapons production, preparation, and deployment for threat or use. Defendants 

accordingly assert their due process right to a necessity/justification defense and will call 

witnesses to corroborate the defendants understanding of the imminent and grave danger 

and the reasonableness of their acts to expose the grave violations of law and the 

necessity of concrete steps for good-faith, non-violent nuclear disarmament now. 
  
      The government argues using a line of wrong and clearly outdated cases on matters of law as 

well as fact. The cases referred to and relied on by the government are wrong because they 

presume the legality of our nuclear weapons and planning and preparation for their threat or use. 

The Trident system, we all now understand, is categorically unlawful.  

 
While Former Attorney General of the US, Ramsey Clark, testified concerning these points, if 

dismissal is not granted we intend to call witnesses to corroborate our understanding of the facts 

and law which justify our entry onto the base. 

 
The fundamental rules and principles of humanitarian law prohibit any planning, preparation, threat 

or use of nuclear weapons including the Trident system. These and other positive and 

intransgressible rules strictly limit the use of force and prohibit any planning, preparation, threat or 

use of the Trident nuclear system. In addition to Ramsey Clark‟s testimony, this court can rely on 

the International Court of Justice Opinion itself, Judge Christopher Weeramantry‟s exposition of the 

Opinion and the Declarations of Francis Boyle, Peter Weiss, and Anabel Dwyer attached to our 

original Motion to Dismiss. These point to universally understood facts, positive U.S. and 

international law and cases which at the very least no longer permit this court to make a 

presumption of legality of the Trident nuclear weapons system.         
 
The International Court of Justice agreed unanimously that nations who have nuclear weapons must 

make good faith efforts toward disarmament. (cite Weeramantry here)  
     
Fulfilling the obligation for good faith disarmament is the only remedy because no remedy is possible 

after any use.  The obligation to act adheres to us all as citizens in this democracy and of the world 

provided those acts are in good-faith "safe, non-violent, accountable”. Good-faith means in part 

honestly and without delay and without acts (such as refurbishment) that clearly contravene the 

obligation.  

 

The following is the criteria to meet that obligation: 

 

a. Defendants acted to prevent an imminent harm. The harm is imminent because more and more 

countries are building nuclear weapons and have intent to use them. This proliferation is a result of 

the refusal of countries that already have the weapons to move toward disarmament, as they have 

agreed to do in the non-proliferation treaties. We intend to call other witnesses on this issue. 

 
b. There was no reasonable, alternative that could prevent the harm. Over the decades, defendants 

have used many options available for changing the US nuclear policy. Lobbying, voting, creating 

nuclear free zones, war tax resistance, vigils, pickets, educational nights and conferences, fasting, 

praying. A reasonable person could see that although these forms of action are still available, they 

are not effective in changing US nuclear policy, or in changing the fact that the trident nuclear 

warheads were ready to be deployed in the bunkers at Strategic Weapons Facility Pacific on Nov. 2, 

2009.  

 

What is available is not always reasonable. By definition, an alternative is always available. So 

„reasonable legal alternatives‟ must convey more than „available legal alternatives‟. Yet the 

discussion in the case US v. Montgomery ignores this logical flaw.  Surely a jury can believe that 

there are situations in which constitutionally protected free speech has proved to be so ineffective in 

effecting social change that a reasonable social reformer would feel compelled to resort to another 

strategy. 
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c. Defendants perceived a direct causal relationship between our actions and the prevention of the 

harm. Defendants were trying to prevent the imminent deployment of the weapons – the warheads 

are too dangerous to be allowed anywhere near missiles that might deliver them and cause the harm 

defendants feared. On Nov 2, 2009, for 6, 8 or 11 hours, defendants did stop the trident warheads 

that were stockpiled at Strategic Weapons Facility Pacific from being moved or deployed.  

   The handling, maintenance and use of the reentry bodies that hold the nuclear warheads were 

stopped for 8-11 hours. During those hours, those trident nuclear warheads were not loaded onto a 

trident submarine, or moved or maintained. The trident nuclear warhead program was stopped.   

(discovery #572 include as exhibit) 

 

d. The harm created (cut fence) is minor in comparison with the harm of a nuclear explosion.  

 

 
THE TRIDENT POSES AN IMMEDIATE DANGER TO THE MILITARY AT US NAVAL BASE 

KITSAP/BANGOR, AS WELL AS TO THE WIDER NORTHWEST PUGET SOUND AREA 

 

Even though the defendants are convinced that the Trident nuclear weapon is illegal, even by 

today‟s military and scientific standards, Trident II D-5 is inherently unsafe. However, the things 

that make D-5 unsafe today were considered acceptable in the 1970s. Because the Trident Weapons 

System was developed as a Cold War imperative, the level of risk to the public as a result of 

deploying the system was considered small compared to the risk of nuclear annihilation if the US 

government failed to deploy the system.  Since the Cold War has been over for nearly 20 years, and 

the level of risk tolerance by the general public in all facets of daily life has reduced substantially 

during the same period, Trident now poses an unacceptable risk that is no longer justified by the 

threat of use of nuclear weapons against the US. Exhibit 1, (p. 262, John R. Harvey and Stefan 

Michalowski: Nuclear Weapon Safety: The Case of Trident.)  

 

There are several safety concerns inherent in the Trident Weapons System: 

 1.   The W88 warhead in the Trident Reentry Vehicle (RV) employs Conventional High Explosive 

(HE) to initiate nuclear detonation.  This is necessary in order to meet size and weight requirements 

for the RVs to fit in the annular space around the third stage rocket motor and still meet range 

requirements.  Conventional HE, however, is much more susceptible to detonation in impact and fire 

accidents. For this reason, in 1983 the DOD instituted a requirement that Insensitive High Explosive 

(IHE) be used in new warheads unless an important military need warranted otherwise. Such a 

waiver was granted for the W88 because the DOE weapons labs could not meet DOD RV size, yield, 

and weight requirements with an IHE warhead. 

 

2.    In order to achieve maximum range requirements, all three stages of the D-5 missile use "high 

energy" (Class 1.1) propellant.  Class 1.1 propellant is much more likely to detonate in impact 

accidents than the less-energetic Class 1.3 material used in many ICBMs.  

 

 3.   The safety concerns above are exacerbated by the unique through-deck design of Trident D-5.  

In order for the missile to meet range and throw weight requirements, and fit in a submarine launch 

tube, the third stage rocket motor penetrates the lower deck of the of the post-boost vehicle (PBV) 

(the "bus" that houses the warheads).  This is in contrast to land based ICBMs which are not length 

constrained.  ICBMs employ a clear deck design where the PBV sits on top of, and is physically 

isolated from the third stage rocket motor.  The through-deck configuration is more sensitive than 

clear-deck designs to impact and fire accidents, which could endanger not only military personnel on 

the base but also the public at large via the release of plutonium and its transport by prevailing 

winds to populated areas. 

In analyzing possible accidents, Harvey and Michalowski write, "a dropped missile or an airplane 

crash (accidental or deliberate) inside the limited area could create impact pressures and 

temperatures sufficient to cause motor detonation or fire.  There is also the possibility of sabotage; 

for example, boosters or RVs could come under heavy weapons fire from a terrorist group during 
transport to the loading wharf." (page 279) 



 5 

The plowshares activists conclude that the risk of plutonium dispersal to military at the base, that 

would poison loved ones on the base and in the wider northwest Puget Sound community is too big a 

risk to take. If a cloud of plutonium were released, people nearby could die in a matter of days, and 

cancer rates would climb rapidly in people further away. The Trident program represents an 
immediate danger and should be scrapped. 

Defendants ask the court to dismiss the charges and join in working to help disarm our nation‟s 

nuclear weapons.  Defendants ask the court to lift the veil of confusion that makes these weapons 

appear to bring security and safety.   

Defendants were hooded for several hours while at the Strategic Weapons Facility, Pacific for the 

alleged reason that they might see the bunkers holding the nuclear warheads. Our nation, as a 

whole is hooded from seeing these nuclear weapons as the horrific, immoral and illegal weapons that 

they are.  

Defendants ask the court, in the interests of justice, to pull the hoods off and help all of us to see 

the menace that these weapons represent.  

 

Peace,  

 

/s/ Stephen M. Kelly 

/s/ Susan S. Crane 

/s/ Anne Montgomery 

/s/ Lynne Greenwald 

/s/ William Bichsel 

 

November 19, 2010 


