
 1 

 
UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 
AT  TACOMA 

 
 
UNITED STATES OF AMERICA,  
 

Plaintiff 
 
vs. 
 
STEPHEN M KELLY 
SUSAN S CRANE 
WILLIAM J BICHSEL 
ANNE MONTGOMERY 
LYNNE  GREENWALD,  
 

             Defendants       

 

 

Case no. CR10-5586 BHS 

RESPONSE TO GOVERNMENT’S  

REQUEST FOR A MOTION IN LIMINE 

AND MOTION TO RECONSIDER 

COURT’S EARLIER RULING ON 

NECESSITY (A) 

 

 

  

  
1. THE GOVERNMENT SEEKS TO PREVENT DISCLOSURE OF THE FACTS OF THE KNOWN 
EFFECTS OF THE TRIDENT NUCLEAR WEAPONS SYSTEM WHILE KNOWING THAT THE 

FENCES THE DEFENDANTS CUT ATTEMPT TO HIDE OR FACILITATE THE TRIDENT PROGRAM 
OF AND FOR MASS EXTERMINATION. THE GOVERNMENT AND THE COURT RELY ON 

OUTDATED CASES WHICH WRONGLY PRESUMED THAT NUCLEAR WEAPONS WERE 
CONTROLLABLE.  
  

  The Defendants understand the catastrophic reality that the U.S. Trident II nuclear 
weapons systems is designed and intended to unleash vast heat, blast and radiation; the 

radiation is known and intended to cause immediately lethal and long-term carcinogenic, 
mutagenic and teratogenic effects on human beings and other life forms that cannot be 

controlled in space or time. The government knows or should know of the heat, blast and 
radiation-induced death, injury and illness caused by the Hiroshima and Nagasaki bombs 
and nuclear tests.  

  
   Defendants attest to their knowledge of the cataclysmic results of any detonation of 

these weapons. 
      As a matter of known fact, the US Naval Base Kitsap/Bangor exists in its totality 
including the fences for the purpose of basing eight nuclear powered ballistic missile 

submarines (SSBN). On these eight submarines a total of 192 Trident II D5 submarine 
launched ballistic missiles (SLBM). Each missile carries 4-6 W-76 or W-88 nuclear 

warheads.  As a matter of known fact, the Kitsap Naval Base prepares and constantly 
threatens to use at least 768 nuclear warheads. Each W-76 (100 kiloton) warhead 
unleashes 8 times the heat, blast and radiation of the Hiroshima bomb. Each W-88 (488 

kiloton) warhead 30 times the heat, blast and radiation of the Hiroshima bomb. (Norris and 
Kristensen, “U.S. nuclear forces 2010,” Bulletin of Atomic Scientists, May/June 2010). 
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         The known and thus intended effects of the Trident II nuclear weapons are the 
central directly relevant facts in this case and the planning, preparation, threat or use of 

the Trident II nuclear weapons are the primary purpose for all operations and property of 
the US Naval Base Kitsap Bangor including the fences.  

  
2. DEFENDANTS UNDERSTAND THAT BECAUSE OF THE CATASTROPHIC EFFECTS OF 
NUCLEAR WEAPONS IN GENERAL AND THE TRIDENT NUCLEAR SYSTEM, IN PARTICULAR, 

ANY PLANNING, PREPARATION, THREAT OR USE OF THE TRIDENT NUCLEAR WEAPONS 
VIOLATES BASIC MORALITY AND RULES OF LAW WHETHER BY THE U.S. OR ANY OTHER 

STATE OR NON-STATE ACTORS.  
     

 Defendants refer to and rely upon specific positive rules and principles of law which the 

U.S. now agrees apply to any planning, preparation, threat or use of nuclear weapons. The 
Trident II as a matter of known fact can not meet the requirements of these rules. The 

Defendants cite a specific set of peremptory rules and principles of law in particular the 
rules and principles of humanitarian law which are directly incorporated into U.S. law and 
the military manuals.   

 Threat or use of Trident II is categorically and universally prohibited in any 
circumstance by “intransgressible” rules and principles of humanitarian law. Any such 

threat or use, whether in offence or defense, is a war crime going far beyond the bounds of 
lawful war. This body of positive law as applied to threat or use of nuclear weapons is 

summarized most authoritatively by the International Court of Justice in its 1996 advisory 
opinion (ICJ Op.).[i] The London Charter and the Nuremberg Tribunals made it clear that 
those rules and principles preempt contrary domestic law. Particular prohibitions of law are 

directly incorporated into the US criminal code as war crimes (18 USC 2441) or genocide 
(18 USC 1091-1093) and binding US treaties that are “the supreme law of the land” (US 

Constitution, Article VI, clause 2) and universally binding “intransgressible” rules of 
humanitarian law.  
  

   The fundamental rules and principles of humanitarian law include: a) "States must never 
make civilians the object of attack and must consequently never use weapons that are 

incapable of distinguishing between civilians and military targets" (ICJ Op., § 78). A 
corollary is that it is prohibited to use weapons that cause uncontrollable effects [1977 
Protocol I to the Geneva Conventions, Art. 51(4)]. Use of Trident II system is unlawful per 

se because if targeted at military objects, the effects still are indiscriminate and 
uncontrollable. b) “It is prohibited to cause unnecessary suffering to combatants; it is 

accordingly prohibited to use weapons causing them such harm or uselessly aggravating 
their suffering" [ICJ Op., § 78; 1907 Hague Convention IV, Art. 23(e)].  

  

    “If an envisaged use of weapons would not meet the requirements of humanitarian law, 
a threat to engage in such use would also be contrary to that law” (ICJ Op., § 78). Since 

any use of a nuclear weapon would cause indiscriminate harm and unnecessary suffering, 
the threat of such use is illegal.  Reprisal/retaliation is not a justification for use of any 
nuclear weapon system; humanitarian law applies in that circumstance as others. The Trial 

Chamber of the International Criminal Tribunal for the Former Yugoslavia stated: "No 
circumstances would legitimize an attack against civilians even if it were a response 

proportionate to a similar violation perpetrated by the other party."[ii]  
      
        The government cites outdated cases that misstate the primacy or peremptory status 

of humanitarian law.  The Defendants’ position is most recently supported Nuclear Non-
Proliferation Treaty (NPT) 2010 Review Conference Final Document agreed to by all State 

Parties to the NPT including the U.S.: The “Conference expresses its deep concern at the 

http://us.mg1.mail.yahoo.com/dc/blank.html?bn=553&.intl=us&.lang=en-US#_edn1
http://us.mg1.mail.yahoo.com/dc/blank.html?bn=553&.intl=us&.lang=en-US#_edn2
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catastrophic humanitarian consequences of any use of nuclear weapons, and reaffirms the 
need for all states at all times to comply with applicable international law, including 

international humanitarian law.”  
  

    In addition, any use of the Trident nuclear weapon system would ipso facto violate the 
international law of armed conflict by causing widespread, long-term and severe damage to 
our common environment and contaminating neutral states, and violate the right to life and 

other non-derogable human rights. 
  

     Such violation of fundamental rules and principles of law are specifically covered by 
domestic law, as well as numerous treaties incorporated into US law. The principle of 
individual responsibility relied upon by the Nuremberg Tribunals was and is also well 

established. The Martens Clause states: “In cases not covered by this protocol or other 
international agreements civilians and combatants remain under the protection and 

authority of the principles of international law derived from custom, from the principles of 
humanity and from the dictates of the public conscience” (ICJ Op., § 78, Hague Convention 
II  1899; Additional Protocol I, 1977).  

  
  

CONCLUSION  
Defendants request this court to follow the up-to-date practice exemplified, inter alia, in 

Washington State v. Bernard et al., Kitsap County District Court, Washington, United States 
(jury trial). Decided June 10, 1999. In that case, involving as here a civil resistance action 
at the Kitsap-Bangor Naval Base the Kitsap County judge permitted a defendant, Brian 

Watson, to testify at length about the incompatibility of Trident with US legal obligations 
under the Hague Conventions, the Nuremberg Principles, and the International Court of 

Justice (ICJ) opinion. Watson showed the jury an exhibit containing key excerpts from the 
ICJ opinion, for example the statement that under humanitarian law, "methods and means 
of warfare, which would preclude any distinction between civilian and military targets, ... 

are prohibited." 
     The judge also instructed the jury that "a person acts with 'lawful authority' when he 

or she acts in reliance upon his or her reasonable interpretation of a relevant state or local 
ordinance, state or federal statute, treaty, or state or federal court ruling" (emphasis 
added), and that "to the extent there may be a conflict between a law of the State of 

Washington and a right granted, or an obligation imposed, by a treaty of the United States, 
the right granted or the obligation imposed by the treaty will govern." 

[Note: The jury found the defendants not guilty, and their comments afterwards 
made clear that the specific international law testimony had been decisive. "We just kept 
going back to the treaty issue," said one juror. "We based our decision totally on what we 

believed the law to be, and the instructions we were given," said the presiding juror.]  

 
[i] Legality of the Threat or Use of Nuclear Weapons, July 8, 1996, ICJ Reports (1996) 226. 
[ii] Prosecutor v. Martic, Case No IT-95-11-1 (8 Mar. 1996). 
 
Peace, 
/s/ STEPHEN M KELLY, SJ 
/s/ SUSAN S CRANE 
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/s/ ANNE MONTGOMERY, RSCJ 
/s/ LYNNE  GREENWALD 
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