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UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF WASHINGTON 

AT  TACOMA 
 

 
UNITED STATES OF AMERICA,  
 

Plaintiff 
 
vs. 
 
STEPHEN M KELLY 
SUSAN S CRANE 
WILLIAM J BICHSEL 
ANNE MONTGOMERY and 
LYNNE GREENWALD,  
 

             Defendants       

 

Case no. CR10-5586 BHS 

RESPONSE TO GOVERNMENT’S  

REQUEST FOR A MOTION IN LIMINE 

AND MOTION TO RECONSIDER 

COURT’S EARLIER RULING ON 

NECESSITY (B) 

 

 

 

Come now the defendants requesting a full defense, which is their right. 

 

On November 2, 2009, in response to the United States continued violation of various treaties to which 

the US is a party, the defendants went into the Strategic Weapons Facility, Pacific, where the violations 

were  occurring. This was one of many such attempts to force the government to comply with its 

obligation under the US constitution and the international treaties which the constitution makes the law of 

the land.  

 

1. TREATY LAW IS ADMISSABLE IN UNITED STATES COURT. 

 

According to the US Constitution, (Art VI section 4) all treaties that the US is a party to are the supreme 

law of the land, to be upheld in every court by every judge.   

 

And so accordingly, the defendants request that several treaties that the US has signed be allowed to be 

brought into court and used by the defendants in front of the jury. Examples of this law (Geneva 

Convention 1949 (NO. IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 

1949; Geneva Convention (No III) Relative to the Treatment of Prisoners of War, 12 August 1949; The 

ICJ opinion ) have been discussed, and brought to court by the defendants in exhibits and in their motions.  

 

Further, 18 USC 2441 makes clear that there is an ongoing felony, or war crime, happening when nuclear 

weapons, which constitute a grave breach of international conventions signed at Geneva 12 August 1949, 

or any protocol to such convention to which the United States is a party” are threatened or prepared for 

use. 

 

The nuclear weapons on the trident submarines, and stored at the Strategic Weapons Facility, Pacific, are 

illegal, and any attempt to hide them, to cover-up their danger, is hiding a crime, and covering up criminal 

activity.  
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2. DEFENDANTS HAVE A RIGHT TO TALK ABOUT THEIR INTENT AND MOTIVE  

 

The government requests that talking about the actual consequences nuclear weapons on human flesh, the 

environment, and on the earth not be allowed in the courtroom.  

 

Because of the elements of the charges, the defendants need to talk about their intent. The defendants did 

NOT cut fence and walk into a closed off baseball field. They did not just cut any fence, and walk into a 

random place. No. They carefully and deliberately walked into the Strategic Weapons Facility, Pacific to 

stop, convert, and make a statement about the trident nuclear weapon warheads that are stored there.  The 

consequences of nuclear weapons need to be put before the jury.  

 

The government states that “evidence relation to the lethality of nuclear weapons would be relevant only 

to the defendants’ necessity defense. If that defense is prohibited by the Court, such evidence would not 

be relevant to any issue before the jury and, in fact, would present a high likelihood of confusing the 

issues before the jury.” (p 2 Document 80)  Defendants have enough confidence in the jury to believe that 

they would not be confused by their affirmative defenses.  

 

The reason the Trident warheads W-88 and W-76 at US Naval Base Kitsap-Bangor are illegal is because 

they indiscriminately kill civilians, and can not be controlled in time or space. Additionally, the US has 

signed treaties saying that it will begin a “good faith” disarmament process, while in fact, it is continuing 

to refurbish and build more nuclear weapons. 

 

3. DEFENDANTS HAVE A RIGHT TO AFFIRMATIVE DEFENSES INCLUDING NECESSITY 

 

Defendants have carefully distinguished the circumstances of this case before the court from other cases 

where an affirmative necessity defense was not permitted. The government continues to cite United States 

v. Shoon, 971 F.2d 193, 195 (9
th

 Cir. 1991) to argue against the use of the necessity defense. 

 The court in Shoon held that direct civil disobedience should not be categorically excluded in many 

circumstances and held that physically blocking the delivery of poison would be one of those 

circumstances: “ Similarly, if a city council passes an ordinance requiring immediate infusion of a 

suspected carcinogen into the drinking water, physically blocking the delivery of the substance would 

constitute direct civil disobedience: protestors would be preventing the execution of a law in a specific 

instance in which a particularized harm—contamination of the water supply—would otherwise follow” 

(Schoon) 

      The defendants in this case at hand did stop movement, work and use of trident warheads for from 6-

11 hours, as shown in exhibit in previous motion.  

 

4. THE GOVERNMENT’S REQUEST FOR A MOTION IN LIMINE IS OVERBROAD  

The government’s request for a motion In Limine is too expansive because it prohibits defendants from 

eliciting testimony or presenting evidence that is relevant and admissible. 

The government proposes an order that would deny the defendants the right to present certain evidence 

regarding their intent or common plan.  The government has raised this issue by charging the defendants 

with these specific allegations, and now asks for a court order that would prevent the defendants from 

providing evidence on these very issues.   

Further, opening argument provides defendants an opportunity to present to the trier of fact what they 

have a good-faith belief will be presented at trial.  The government seeks an order that would prevent 

defendants discussing in opening argument certain evidence for which this court has not yet made a ruling 
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regarding admissibility.  While this court may rule that the defendants are denied a necessity defense, this 

court has not yet ruled that the defendants are denied the right to present evidence regarding their 

common plan or specific intent.  The government has made no motion in limine regarding these issues, 

and yet the government proposes an order that rules on these issues without argument.   

This is a troubling trend.  On November 22nd, the government asked this court to rule that the defendants 

not be allowed to present a necessity defense even though the government had made no motion to deny 

this defense, and no motion in limine.  The court instructed the government to make a motion on these 

issues, and limited the defendants to a three page response.  Now the government has gone beyond a 

motion in limine regarding necessity and international law, and has asked for a blanket order that covers 

testimony regarding lethality of weapons, necessity, and international law for ANY purpose and at ANY 

time, regardless of the purpose or relevance of this evidence, and regardless of the fact that the relevance 

of this testimony has not been ruled on by this court for any other purpose but for a necessity defense or 

an international law defense.   

And the government raises these new issues knowing that the defendants are limited to a three page 

response.   

All relevant evidence is admissible in the defendant's trial.  While the court may deny the defendants the 

right to present a necessity defense or a defense based on international law, evidence of a necessity 

defense or an international law defense may also be relevant to the government's allegations of a common 

plan or a specific intent.  This court cannot know what evidence may be offered by the defendants and for 

what purpose, and therefore should not sign such an overly broad order that effectively prevents 

defendants from testifying regarding the elements of the crimes for which they are charged.   

Each of the defendants asks for oral arguments on the government’s motion.  

THE DEFENDANTS ASK THIS COURT TO DENY THE GOVERNMENT’S MOTION AND ALLOW 

A FULL AND FAIR DEFENSE. Additionally, defendants ask the court to compel the government to 

meet their burden to prove each and every element of the offences charged beyond a reasonable doubt.  

 

Peace, 

 
/s/ STEPHEN M KELLY, SJ 
/s/ SUSAN S CRANE 
/s/ WILLIAM J BICHSEL, SJ 
/s/ ANNE MONTGOMERY, RSCJ 
/s/ LYNNE  GREENWALD 
 
 
November 30, 2010 
 


