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TITLE 18 - CRIMES AND CRIMINAL PROCEDURE
PART I - CRIMES

CHAPTER 118 - WAR CRIMES

§ 2441. War crimes

(a)  Offense.—  Whoever, whether inside or outside the United States, commits a war crime, in any
of the circumstances described in subsection (b), shall be fined under this title or imprisoned for life or
any term of years, or both, and if death results to the victim, shall also be subject to the penalty of death.
(b)  Circumstances.—  The circumstances referred to in subsection (a) are that the person committing
such war crime or the victim of such war crime is a member of the Armed Forces of the United States
or a national of the United States (as defined in section 101 of the Immigration and Nationality Act).
(c)  Definition.—  As used in this section the term “war crime” means any conduct—

(1)  defined as a grave breach in any of the international conventions signed at Geneva 12 August
1949, or any protocol to such convention to which the United States is a party;
(2)  prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague Convention IV, Respecting
the Laws and Customs of War on Land, signed 18 October 1907;
(3)  which constitutes a grave breach of common Article 3 (as defined in subsection (d)) when
committed in the context of and in association with an armed conflict not of an international
character; or
(4)  of a person who, in relation to an armed conflict and contrary to the provisions of the Protocol
on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as amended
at Geneva on 3 May 1996 (Protocol II as amended on 3 May 1996), when the United States is a
party to such Protocol, willfully kills or causes serious injury to civilians.

(d)  Common Article 3 Violations.—
(1)  Prohibited conduct.—  In subsection (c)(3), the term “grave breach of common Article
3” means any conduct (such conduct constituting a grave breach of common Article 3 of the
international conventions done at Geneva August 12, 1949), as follows:

(A)  Torture.—  The act of a person who commits, or conspires or attempts to commit, an
act specifically intended to inflict severe physical or mental pain or suffering (other than pain
or suffering incidental to lawful sanctions) upon another person within his custody or physical
control for the purpose of obtaining information or a confession, punishment, intimidation,
coercion, or any reason based on discrimination of any kind.
(B)  Cruel or inhuman treatment.—  The act of a person who commits, or conspires or
attempts to commit, an act intended to inflict severe or serious physical or mental pain
or suffering (other than pain or suffering incidental to lawful sanctions), including serious
physical abuse, upon another within his custody or control.
(C)  Performing biological experiments.—  The act of a person who subjects, or conspires
or attempts to subject, one or more persons within his custody or physical control to biological
experiments without a legitimate medical or dental purpose and in so doing endangers the
body or health of such person or persons.
(D)  Murder.—  The act of a person who intentionally kills, or conspires or attempts to kill,
or kills whether intentionally or unintentionally in the course of committing any other offense
under this subsection, one or more persons taking no active part in the hostilities, including
those placed out of combat by sickness, wounds, detention, or any other cause.
(E)  Mutilation or maiming.—  The act of a person who intentionally injures, or conspires
or attempts to injure, or injures whether intentionally or unintentionally in the course of
committing any other offense under this subsection, one or more persons taking no active part
in the hostilities, including those placed out of combat by sickness, wounds, detention, or any
other cause, by disfiguring the person or persons by any mutilation thereof or by permanently
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disabling any member, limb, or organ of his body, without any legitimate medical or dental
purpose.
(F)  Intentionally causing serious bodily injury.—  The act of a person who intentionally
causes, or conspires or attempts to cause, serious bodily injury to one or more persons,
including lawful combatants, in violation of the law of war.
(G)  Rape.—  The act of a person who forcibly or with coercion or threat of force wrongfully
invades, or conspires or attempts to invade, the body of a person by penetrating, however
slightly, the anal or genital opening of the victim with any part of the body of the accused,
or with any foreign object.
(H)  Sexual assault or abuse.—  The act of a person who forcibly or with coercion or threat of
force engages, or conspires or attempts to engage, in sexual contact with one or more persons,
or causes, or conspires or attempts to cause, one or more persons to engage in sexual contact.
(I)  Taking hostages.—  The act of a person who, having knowingly seized or detained one
or more persons, threatens to kill, injure, or continue to detain such person or persons with the
intent of compelling any nation, person other than the hostage, or group of persons to act or
refrain from acting as an explicit or implicit condition for the safety or release of such person
or persons.

(2)  Definitions.—  In the case of an offense under subsection (a) by reason of subsection (c)(3)—
(A)  the term “severe mental pain or suffering” shall be applied for purposes of paragraphs
(1)(A) and (1)(B) in accordance with the meaning given that term in section 2340 (2) of this
title;
(B)  the term “serious bodily injury” shall be applied for purposes of paragraph (1)(F) in
accordance with the meaning given that term in section 113 (b)(2) of this title;
(C)  the term “sexual contact” shall be applied for purposes of paragraph (1)(G) in accordance
with the meaning given that term in section 2246 (3) of this title;
(D)  the term “serious physical pain or suffering” shall be applied for purposes of paragraph
(1)(B) as meaning bodily injury that involves—

(i)  a substantial risk of death;
(ii)  extreme physical pain;
(iii)  a burn or physical disfigurement of a serious nature (other than cuts, abrasions, or
bruises); or
(iv)  significant loss or impairment of the function of a bodily member, organ, or mental
faculty; and

(E)  the term “serious mental pain or suffering” shall be applied for purposes of paragraph
(1)(B) in accordance with the meaning given the term “severe mental pain or suffering” (as
defined in section 2340 (2) of this title), except that—

(i)  the term “serious” shall replace the term “severe” where it appears; and
(ii)  as to conduct occurring after the date of the enactment of the Military Commissions
Act of 2006, the term “serious and non-transitory mental harm (which need not be
prolonged)” shall replace the term “prolonged mental harm” where it appears.

(3)  Inapplicability of certain provisions with respect to collateral damage or incident of
lawful attack.—  The intent specified for the conduct stated in subparagraphs (D), (E), and (F)
or paragraph (1) precludes the applicability of those subparagraphs to an offense under subsection
(a) by reasons of subsection (c)(3) with respect to—

(A)  collateral damage; or
(B)  death, damage, or injury incident to a lawful attack.
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(4)  Inapplicability of taking hostages to prisoner exchange.—  Paragraph (1)(I) does not apply
to an offense under subsection (a) by reason of subsection (c)(3) in the case of a prisoner exchange
during wartime.
(5)  Definition of grave breaches.—  The definitions in this subsection are intended only to define
the grave breaches of common Article 3 and not the full scope of United States obligations under
that Article.

(Added Pub. L. 104–192, § 2(a), Aug. 21, 1996, 110 Stat. 2104, § 2401; renumbered § 2441, Pub. L.
104–294, title VI, § 605(p)(1), Oct. 11, 1996, 110 Stat. 3510; amended Pub. L. 105–118, title V, § 583,
Nov. 26, 1997, 111 Stat. 2436; Pub. L. 107–273, div. B, title IV, § 4002(e)(7), Nov. 2, 2002, 116 Stat.
1810; Pub. L. 109–366, § 6(b)(1), Oct. 17, 2006, 120 Stat. 2633.)

References in Text

Section 101 of the Immigration and Nationality Act, referred to in subsec. (b), is classified to section 1101 of Title
8, Aliens and Nationality.

The date of the enactment of the Military Commissions Act of 2006, referred to in subsec. (d)(2)(E)(ii), is the date of
enactment of Pub. L. 109–366, which was approved Oct. 17, 2006.

Amendments

2006—Subsec. (c)(3). Pub. L. 109–366, § 6(b)(1)(A), added par. (3) and struck out former par. (3) which read as
follows: “which constitutes a violation of common Article 3 of the international conventions signed at Geneva,
12 August 1949, or any protocol to such convention to which the United States is a party and which deals with
non-international armed conflict; or”.

Subsec. (d). Pub. L. 109–366, § 6(b)(1)(B), added subsec. (d).

2002—Subsecs. (a) to (c). Pub. L. 107–273 made technical correction to directory language of Pub. L. 105–118, §
 583. See 1997 Amendment notes below.

1997—Subsec. (a). Pub. L. 105–118, § 583(1), as amended by Pub. L. 107–273, substituted “war crime” for “grave
breach of the Geneva Conventions”.

Subsec. (b). Pub. L. 105–118, § 583(2), as amended by Pub. L. 107–273, substituted “war crime” for “breach” in two
places.

Subsec. (c). Pub. L. 105–118, § 583(3), as amended by Pub. L. 107–273, amended subsec. (c) generally. Prior to
amendment, subsec. (c) read as follows:

“(c) Definitions.—As used in this section, the term ‘grave breach of the Geneva Conventions’ means conduct defined
as a grave breach in any of the international conventions relating to the laws of warfare signed at Geneva 12 August
1949 or any protocol to any such convention, to which the United States is a party.”

1996—Pub. L. 104–294 renumbered section 2401 of this title as this section.

Effective Date of 2006 Amendment

Pub. L. 109–366, § 6(b)(2), Oct. 17, 2006, 120 Stat. 2635, provided that: “The amendments made by this subsection
[amending this section], except as specified in subsection (d)(2)(E) of section 2441 of title 18, United States Code,
shall take effect as of November 26, 1997, as if enacted immediately after the amendments made by section 583 of
Public Law 105–118 [amending this section] (as amended by section 4002(e)(7) of Public Law 107–273).”

Effective Date of 2002 Amendment

Pub. L. 107–273, div. B, title IV, § 4002(e)(7), Nov. 2, 2002, 116 Stat. 1810, provided that the amendment made by
section 4002 (e)(7) is effective Nov. 26, 1997.

Short Title

Section 1 of Pub. L. 104–192 provided that: “This Act [enacting this chapter] may be cited as the ‘War Crimes Act
of 1996’.”



18 USC 2441

NB: This unofficial compilation of the U.S. Code is current as of Jan. 8, 2008 (see http://www.law.cornell.edu/uscode/uscprint.html).

- 4 -

Implementation of Treaty Obligations

Pub. L. 109–366, § 6(a), Oct. 17, 2006, 120 Stat. 2632, provided that:

“(1) In general.—The acts enumerated in subsection (d) of section 2441 of title 18, United States Code, as added by
subsection (b) of this section, and in subsection (c) of this section [enacting section 2000dd–0 of Title 42, The Public
Health and Welfare], constitute violations of common Article 3 of the Geneva Conventions prohibited by United States
law.

“(2) Prohibition on grave breaches.—The provisions of section 2441 of title 18, United States Code, as amended by
this section, fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United States to
provide effective penal sanctions for grave breaches which are encompassed in common Article 3 in the context of
an armed conflict not of an international character. No foreign or international source of law shall supply a basis for
a rule of decision in the courts of the United States in interpreting the prohibitions enumerated in subsection (d) of
such section 2441.

“(3) Interpretation by the president.—

“(A) As provided by the Constitution and by this section, the President has the authority for the United States to interpret
the meaning and application of the Geneva Conventions and to promulgate higher standards and administrative
regulations for violations of treaty obligations which are not grave breaches of the Geneva Conventions.

“(B) The President shall issue interpretations described by subparagraph (A) by Executive Order published in the
Federal Register.

“(C) Any Executive Order published under this paragraph shall be authoritative (except as to grave breaches of common
Article 3) as a matter of United States law, in the same manner as other administrative regulations.

“(D) Nothing in this section shall be construed to affect the constitutional functions and responsibilities of Congress
and the judicial branch of the United States.

“(4) Definitions.—In this subsection:

“(A) Geneva conventions.—The term ‘Geneva Conventions’ means—

“(i) the Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field,
done at Geneva August 12, 1949 (6 UST 3217);

“(ii) the Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of the
Armed Forces at Sea, done at Geneva August 12, 1949 (6 UST 3217);

“(iii) the Convention Relative to the Treatment of Prisoners of War, done at Geneva August 12, 1949 (6 UST 3316); and

“(iv) the Convention Relative to the Protection of Civilian Persons in Time of War, done at Geneva August 12, 1949
(6 UST 3516).

“(B) Third geneva convention.—The term ‘Third Geneva Convention’ means the international convention referred
to in subparagraph (A)(iii).”

Ex. Ord. No. 13440. Interpretation of the Geneva Conventions Common Article 3
as Applied to a Program of Detention and Interrogation Operated by the Central
Intelligence Agency

Ex. Ord. No. 13440, July 20, 2007, 72 F.R. 40707, provided:

By the authority vested in me as President and Commander in Chief of the Armed Forces by the Constitution and the
laws of the United States of America, including the Authorization for Use of Military Force (Public Law 107–40),
the Military Commissions Act of 2006 (Public Law 109–366), and section 301 of title 3, United States Code, it is
hereby ordered as follows:

Section 1. General Determinations. (a) The United States is engaged in an armed conflict with al Qaeda, the Taliban,
and associated forces. Members of al Qaeda were responsible for the attacks on the United States of September 11,
2001, and for many other terrorist attacks, including against the United States, its personnel, and its allies throughout
the world. These forces continue to fight the United States and its allies in Afghanistan, Iraq, and elsewhere, and they
continue to plan additional acts of terror throughout the world. On February 7, 2002, I determined for the United States
that members of al Qaeda, the Taliban, and associated forces are unlawful enemy combatants who are not entitled to
the protections that the Third Geneva Convention provides to prisoners of war. I hereby reaffirm that determination.

(b) The Military Commissions Act defines certain prohibitions of Common Article 3 for United States law, and
it reaffirms and reinforces the authority of the President to interpret the meaning and application of the Geneva
Conventions.
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Sec. 2. Definitions. As used in this order:

(a) “Common Article 3” means Article 3 of the Geneva Conventions.

(b) “Geneva Conventions” means:

(i) the Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, done
at Geneva August 12, 1949 (6 UST 3114);

(ii) the Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea, done at Geneva August 12, 1949 (6 UST 3217);

(iii) the Convention Relative to the Treatment of Prisoners of War, done at Geneva August 12, 1949 (6 UST 3316); and

(iv) the Convention Relative to the Protection of Civilian Persons in Time of War, done at Geneva August 12, 1949
(6 UST 3516).

(c) “Cruel, inhuman, or degrading treatment or punishment” means the cruel, unusual, and inhumane treatment or
punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United States.

Sec. 3. Compliance of a Central Intelligence Agency Detention and Interrogation Program with Common Article 3.
(a) Pursuant to the authority of the President under the Constitution and the laws of the United States, including the
Military Commissions Act of 2006, this order interprets the meaning and application of the text of Common Article 3
with respect to certain detentions and interrogations, and shall be treated as authoritative for all purposes as a matter
of United States law, including satisfaction of the international obligations of the United States. I hereby determine
that Common Article 3 shall apply to a program of detention and interrogation operated by the Central Intelligence
Agency as set forth in this section. The requirements set forth in this section shall be applied with respect to detainees
in such program without adverse distinction as to their race, color, religion or faith, sex, birth, or wealth.

(b) I hereby determine that a program of detention and interrogation approved by the Director of the Central Intelligence
Agency fully complies with the obligations of the United States under Common Article 3, provided that:

(i) the conditions of confinement and interrogation practices of the program do not include:

(A) torture, as defined in section 2340 of title 18, United States Code;

(B) any of the acts prohibited by section 2441 (d) of title 18, United States Code, including murder, torture, cruel or
inhuman treatment, mutilation or maiming, intentionally causing serious bodily injury, rape, sexual assault or abuse,
taking of hostages, or performing of biological experiments;

(C) other acts of violence serious enough to be considered comparable to murder, torture, mutilation, and cruel or
inhuman treatment, as defined in section 2441 (d) of title 18, United States Code;

(D) any other acts of cruel, inhuman, or degrading treatment or punishment prohibited by the Military Commissions
Act (subsection 6(c) of Public Law 109–366) and the Detainee Treatment Act of 2005 (section 1003 of Public Law
109–148 and section 1403 of Public Law 109–163);

(E) willful and outrageous acts of personal abuse done for the purpose of humiliating or degrading the individual in a
manner so serious that any reasonable person, considering the circumstances, would deem the acts to be beyond the
bounds of human decency, such as sexual or sexually indecent acts undertaken for the purpose of humiliation, forcing
the individual to perform sexual acts or to pose sexually, threatening the individual with sexual mutilation, or using
the individual as a human shield; or

(F) acts intended to denigrate the religion, religious practices, or religious objects of the individual;

(ii) the conditions of confinement and interrogation practices are to be used with an alien detainee who is determined
by the Director of the Central Intelligence Agency:

(A) to be a member or part of or supporting al Qaeda, the Taliban, or associated organizations; and

(B) likely to be in possession of information that:

(1) could assist in detecting, mitigating, or preventing terrorist attacks, such as attacks within the United States or
against its Armed Forces or other personnel, citizens, or facilities, or against allies or other countries cooperating in
the war on terror with the United States, or their armed forces or other personnel, citizens, or facilities; or

(2) could assist in locating the senior leadership of al Qaeda, the Taliban, or associated forces;

(iii) the interrogation practices are determined by the Director of the Central Intelligence Agency, based upon
professional advice, to be safe for use with each detainee with whom they are used; and

(iv) detainees in the program receive the basic necessities of life, including adequate food and water, shelter from the
elements, necessary clothing, protection from extremes of heat and cold, and essential medical care.
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(c) The Director of the Central Intelligence Agency shall issue written policies to govern the program, including
guidelines for Central Intelligence Agency personnel that implement paragraphs (i)(C), (E), and (F) of subsection 3(b)
of this order, and including requirements to ensure:

(i) safe and professional operation of the program;

(ii) the development of an approved plan of interrogation tailored for each detainee in the program to be interrogated,
consistent with subsection 3(b)(iv) of this order;

(iii) appropriate training for interrogators and all personnel operating the program;

(iv) effective monitoring of the program, including with respect to medical matters, to ensure the safety of those in
the program; and

(v) compliance with applicable law and this order.

Sec. 4. Assignment of Function. With respect to the program addressed in this order, the function of the President
under section 6(c)(3) of the Military Commissions Act of 2006 is assigned to the Director of National Intelligence.

Sec. 5. General Provisions. (a) Subject to subsection (b) of this section, this order is not intended to, and does not,
create any right or benefit, substantive or procedural, enforceable at law or in equity, against the United States, its
departments, agencies, or other entities, its officers or employees, or any other person.

(b) Nothing in this order shall be construed to prevent or limit reliance upon this order in a civil, criminal, or
administrative proceeding, or otherwise, by the Central Intelligence Agency or by any individual acting on behalf of
the Central Intelligence Agency in connection with the program addressed in this order.

George W. Bush.


